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~~~ :Order-In-Appeal No·.: AHM-EXCUS-003-APP-73-18-19
f<Hiili Date :23.08.2018 ;JiRli ffl <1st TIRl<ll Date of Issue: Ii/J/l•ltf- Jc
1 3mmsia angaa (erfta) rr sRa .}/-
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

T- 33Tgdl, #ta Una zge, «Iara-I1 3irgarc grr ut e 3Tr :
AHM-STX-003-JC-AKS-001-18-19 ~.--Jlcf5 : 04-06-2018 ~~

Arising out of Order-in-Original: AHM-STX-003-JC-AKS-001-18-19, Date: 04-06-2018
Issued by: ,CGST, Div:, Gandhinagar Commissionerate, Ahmedabad.

~~ !,jfacfl<fl cpf .=rr=f ~ '9cTT

Name & Address of the Appellant & Respondent

M/s. NARNARAYAN INFRASTRUCTURE PVT. LTD.

qt{ anf# ga 3r#la 3mer a arias 3rramar atason? a sf zpenfenf f1a
sq; ·Tg Ear If@rant at 3fl u g+tar am4I Igdh "flcpfil % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7rd 7al pl g7terur 3ml4T :
Revision application to Government of India :
(«) 4h salad rcan 3rf@,fr, 1994 #t errt siafa fa aag T; mm#i #a aR i
~ m cp]" '\:l'G"-m cB" '!,I"~ 4'<'1cb cB" awm gmterur srdaa 'ra fa, rdIF,
fcmT 'i?llciill, m far, aft if, flat ta a, via mf, { fcRt : 110001 cp]"
cITT \YJl.fr~ ·1 "

(i) ,A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliame_nt Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) 7.:ITG ~ cITT mmaurq wt zr qrap fa#t +arr zur r ran
j zq f94 sasr a zqw qasrImm urd gg mf , za f4ft qusrur at uer ?
"'i;fffi cf6 fcITT:fr cB I "<'i!sl I si # ?:TT fcITT:fr 'fi 0-s I JIr etr at fur a hr g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one wareh·ouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) na are fa#t 5z z gar Raffa ma r zn ma fa~for ii su#1n1 gen
aa ma T 3II4l yeaRaz mm i utna GfTITT" fclffil"~?:TT~~

• Z(b) In case of rebate of duty of excise on goods exported to any country o~~t;r.;i~'GI.
India of on excisable material used in the manufacture of the goods which a ' ~ ... .,
country or territory outside India.
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(<T) ~~ cpy :rmr=r fcpq ~ ~ * ~ (~ m ~ cITT) ITTm ~ -rrm,
l=IIB ID I .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

'cT ~ Gtcll~.-J c#l" Gtcll~.-J ~ * :rmr=r * ~ \J[}" ~~ l=fR:f cB1" -rm % GITT
~ ~ \Jll" ~ ear vi fr # gafa srzgr, or@ta #.arr -crrm=r m ."f!lFf "CR" m
me; if fa rfefrm (i.2) 1998 'cTffi 109 ITT{[ Pl~cfci ~ T1'[ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and. such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3t4I<Fl ~ (3N(cYf) Pillfllcl<:>17, 2001 cB" ~ 9 cB" 3TT'fT@ fclPIFcf~ m~
~-s if GT >l"mm if, hf9a arr?r # uf am#r )fa fa#a cfR l=INf cB" ~~-~~
~~ c#I" GT-GT >l"mm rt Ur 3na fan ult alf] r# rel ala • 'Pf
:1(,clJ~~~ cB" 3TT'fT@ 'cTRT 35-~ fefRa #t cB" :fR1R a ad arr tr-6 rat st uft
m N#r~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@Gr 3ma a vrr we ic+a va ga Gara ua zu sa a zt at wr?a 2oo/
i:tm 'TffiA c#I" ~ 3TR \Jim~~~~ "ff_~ mm 10001- c#I" ~ :fR1R cm·
Glg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Rt yc5, tr 3ala zyca vi hara 3rat4tu mznf@au # fa r#f
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) ala grzca srf@,fr, 1944 cBl" 'cTRT 35-: uoifr/35-~ cB" 3TT'fT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0,raftlftia qRm<; 2 (1) cp if ~ 3T¥fR cB"m c#I" 3N(cYf , ~ cB" ~ if -min
zycen, a€tu sara zrcn vi aaa 3r4)4ta mznrf@raw (Rrez) #6t ufa i 9fat,
31\:)fJ<;lcill<; if i1-2o, q ea <Rua arqlu, at +r, 31\:ll-l<;lcill<;-380016. 0

To the west regional bench of Custom~. Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3clll<;'1 ~ (3N(cYf) Pillfllcl<:>11, 2001 cBl" 'cTRT 6 cB" 3TT'fT@ m ~--~-:-3 if frr'c.llftc,
fag 3r4ar 3r41#r =mrurf@raj at n 3rat f@sg srq fag mg an#gr #t 'cfR mw:it x=rl%c,
ursf sear zycn #l i, can at ir sj nun mar uafI q; 5 car uUri % cffii
~ 1 ooo /- #hr ft stf I uei snra zca #t it, ans at ir sit aura ·Ir uifI
T, 5 GIT ZIT 50 al TE "ITT m ~ 5000 /- i:tffi ~ 61.fr I \Jim ~ ~ c#I" -i:rf.T,
ant #6t mm7r 3k anua TIT uii nu; 5so Garg zq Uqa Gurr & asi I; 1oooo/- -cffR=r
~ 61.fr I c#I" ~ fl\:llllcb -!~«.Ix cB" .=rr=r "ff ~~1fc};a ~ ~ cB" xi)q if ~'c:T c#I" \ifm I Zf6"
Ire Uart fa#t If@ ran~a tr # ja #t gar qr &t

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and al:le5v.'e."50"6ac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a/brahcb~of/i:i'riM, ..- ·., %

I •• / _, ~-,' -~-l,. ~ '°?,. ~~.: ; t
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

•i·

(3) <T~ ~~if~~~ cnT~ iWIT t m~~ 3ITTm ~ ~ ~ cnT :fRIR~
ci<r ~ fclRrr vfRf ~ ~ TI&!" ~ ~ ~ 'lfr W ~~ cnm ~ aa a fg zrenferfa r4t6#ta
Inf@raw at ya r@ta ar a4q war qt ya or4aa fur \r[Tfil l 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·ararazu gca 3rf@fa 497o zem vigil@ atrq+siafa Reff fag 1IF
\3cltf ~<TT~~ <l~-[f@.PlOflJ1 ~ cB" 3T$r if a rc@ta #l ya qf w
Xti.6.50 trif cJ)]...-ll Ill I (>1 a re feaGr ±int a1fey [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa it iif@er cat a) fiat a4 ar mlTT c#1- ~ ~ t<TR ~lcf?f4"d fcnm ™I" %
l 4tar zre, tu sari gen vi ara 3r9flu znrznf@raw (ruff@fe) -Pi<:r, , 1982 if
Rafe m

0 Attention in invited to the rules covering these and other related matter contended in the
, Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tmea, hc4 sea eean vi f!cJlcti-l .:tt4"1<>114~({llfcia) m IDB .3fclTm m 1fTJfNf CR"

he&)z 35cul era 3rf@)era, &&y #st arr 399 h 3iafa frzr«isz1-2) 3f@1fzra 2%(2a&9 ft
+isznr 29) fecia: a.ec.89 sit Rt ffrzr 31f@)f@I, 88&9 Rten3 h3iii ataa 3ft araRt
ill$~. m~ cffi" ill$ qa-if?r 5araer 3farj k, ara fn zr nr h 3iaiia sat Rtst aft
3rfa azrfrarmis«u 3rf@ra zit
he#z 3eu areavi hara h3ialaiifarat area fear gnf@&

(i) mu 11 8t h 3ira feffr a#
(ii) dz sm l it n{ nar if@

(iii) rz 5m fez1mla) h fezra 6 h 3iaair 2zr zaa

»3ragrf zrz fhzr arrhnan fa#rzr (i. 2) 3f@fez1a, 2014h 3rwmr qa f@hr 3r4litzr uf@parth
arr f@arr&frerr3ffvi 3rat alarai zht

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F: of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, .
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under ·section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~3Va'QT c))- -ma-~~ c))- rarer 5rzi green 3rrar gr znravRafa zt Cfll<JT fciw CJJ'Q'~

c))- 10% 0praterr 3il 5zihueau far@a zlaszyg c))- 10%~tR cfTI' ar~~ I ..--~ --~u-.__

<¢
(6)(i) In view of above, an appeal against this order shall lie before th
payment of 10% of the duty demanded where duty or duty and penalty a
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

This order arises out of an appeal filed by MIs. Narnarayan Infrastructure

Pvt. Ltd., Plot No.522/1, GH-6 Corner, Sector-22, Gandhinagar-382022 (in short

'appellant') against Order-in-Original No. AHM-STX-003-JC-AKS-001-18-19

dtd.04.06.2018 (in short 'impugned order') passed by the Joint Commissioner,
Central GST & Excise, Gandhinagar Commissionerate (in short 'adjudicating

authority').

2. Briefly stated that an inquiry was conducted against the appellant which

revealed that they had failed to pay service tax on transport expenses incurred

by them under Reverse Charge Mechanism. Hence, show cause notice dated

23.10.2012 was issued for recovery of service tax of Rs.18,25,358/- for the

period 2007-08 to 2011-12. This SCN was adjudicated by the adjudicating

authority vide impugned order under which demand of service tax of

Rs.18,25,358/- was confirmed along with interest under the provisions of

section 73(1) and 75 of the Finance Act, 1994 respectively and penalty under

Section 76, 77(1)(a), 77(2) and 78 ibid were imposed. O
3. Aggrieved with the impugned order, the appellant has filed present

appeal wherein they, inter a/ia, contested that:

• Most of the transporters charged service tax in the invoice itself and
collected the same from them hence they were of the view that service

tax on transport of goods by road is to be paid by transporters only. Out

of total freight of Rs.6.70 crores, service tax liability on Rs.4.03 crores

has already been discharged by the transporters. They were under

bonafide belief that the liability for payment of service tax is on the
transporter in view of union FM speech, inter alia, that there is no

intention to levy service tax on truck owners or truck operators. Q
• They are not liable to pay tax on ourchase of consumable materials

accounted under the head 'Transportation Expenses'.

• Entire demand is time barred.
• Penalty cannot be imposed under section 76,77 and 78 in the present

case.
• Section 80 will be applicable in the present case.

4. Personal hearing in the matter was held on 26.07.2018. Shri Vipul

Khandhar, CA, appeared on behalf of the appellant and reit~~-rounds
of appeal memorandum. ,_r/. · , ~

» •+g $s
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5. I have carefully gone through the appeal memorandum and submission

made at the time of personal hearing. I find that main issue involved is whether

the appellant is liable to pay service tax under RCM under the category of

'Goods Transport Agency service' or otherwise. Accordingly, I proceed to

decide the case on merits.

6. At the out-set, I find thatthe case was remanded back to the adjudicating

authority vide OIA No.129/14-15 dated 23.12.2014 passed by this appellate

forum. I also find that the case was remanded for cross verification and

ascertaining duty liability of the appellant with clear findings on the subject

matter by the then Commissioner(Appeals) vide order supra. However, I find

that it has again come up with this authority since the adjudicating authority has

passed the impugned order that too after a period of over 3 years in a casual

manner without following the direction given in the said OIA, without application

of mind, without considering the submissions put-forth by the appellant and

without following the judicial discipline on the subject matter. I find that the

adjudicating authority is duty bound and should have followed the order passed

by this appellate forum scrupulously. Such deliberate dis-obeying of the said

order is contemptuous. Once the remand is ordered, lower authorities are

deprived of power to reject; otherwise, the appellate hierarchy will serve no

purpose. The adjudicating authority can distinguish only where factual matrix

alters. Disposing of case in a casual manner where the appellant has to come

again after decision by this authority is amounting to washing off hand by the

adjudicating authority to decide the case on merits. This act of adjudicating

authority has not only led to unwanted and prolonged litigation but also has put

needless burden on the appellant. Not following the order of higher appellate

forum is gross violation of judicial discipline as held in a catena of judgment of

the jurisdictional high courts. I find that the Hon'ble High Court of Gujarat in

case of Lubi Industries LLP Vs. UOI reported in 2017(52) STR-95 (Guj.) has

held as under:

"Adjudication - Judicial discipline - Identical issue already been
decided by CESTAT in favour of petitioner, despite which the
adjudicating authority had once again given a decision against the
petitioner - HELD : Assistant Commissioner committed a serious
error in ignoring the binding judgment of superior Court that too in
case of the same assessee - Departmental Authorities would be
bound by the judicial pronouncements of the statutory Tribunals -
Even if decision of Tribunal was not carried further in appeal on

I account of low tax effect, it was not open for the adjudicating
· authority to ignore the ratio ofsuch decision - Only choice open for
adjudicating authority was to decide the case in consonance with
the judgment of Tribunal and thereafter leave ittoe]art@ental
Authorities to decide the question of filing appeal@gains@sa8,an·q,_ :. 1· ;" 'S-I&; .,I =

% ' -+ #
k< •• e
'-<', ....0 '"· '... ~.,..
?p %.= s?"6 s$e
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order, if otherwise permissible in Jaw - Impugned order set aside - •
Sections 35 and 35E of Central Excise Act, 1944. [paras 6, 7]"

Accordingly, once again I remand the case back to the adjudicating authority to

decide a fresh, within 30 days of receipt of this order, after observing the

principle of natural justice. The appellant is also directed to co-operate the

adjudicating authority.

7. arflaafgr af al n{ or4ta a1 Rqzrt 3q@laat# faur earl
The appeal filed by the appellant stands disposed of in above terms. .•")-gs

.......:> ----------·

(3r gin)
#tr# 3rzua (after)

Attested:

l.2A$e'(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

Mis. Narnarayan Infrastructure Pvt. Ltd.,
Plot No.522/1, GH-6 Corner, Sector-22,
Gandhinagar-382022.

Copy to:- .
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Joint Commissioner, CGST, Gandhinagar.
(4) The Asstt. Commissioner, CGST, Division Gandhinagar.
(5) The Asstt. Commr(System), CGST, Gandhinagar.

(for uploading OIA on website)
~ Guardfileij P.A file.


